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Summary of Comments

The Home Recording Rights Coalition ("HRRC") respectfully replies to the

comments of the cable industry, spearheaded by the National Cable Television

Association (INCfA"), regarding compatibility between cable systems and consumer

electronics equipment. The unambiguous intent of Section 17 of the Cable

Television Consumer Protection and Competition Act of 1992 is to help ensure that

cable subscribers fully enjoy the functions of their existing TVs, VCRs, and remote

controls -- and the equipment they purchase in the years to come -- with a minimum

of burden (in terms of both cost and complexity). The HRRC embraces the

congressional challenge to create a competitive, consumer-friendly environment by

standardizing cable industry practices and by using signal security methods that do

not require a converter box. The NCTA does not.

The NCTA misconstrues Section 17, subordinating consumer convenience and

ownership of television electronics to the requirements of local cable providers.

Cable industry "solutions" to compatibility would leave consumers dependent on

hardware supplied by the local cable monopoly, for which there would be no

competition. Despite consumer and congressional disfavor of cable converter

descrambler boxes, NCTA argues that consumers should favor local cable

monopolies' retention of set-top boxes, no matter how inconvenient or outmoded. To

address compatibility problems caused by cable boxes, the NCTA proposes more

boxes: newfangled set-top boxes for existing equipment, and a mandatory "port" to

facilitate installation of set-back converter-descrambler boxes on new equipment.
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The cable industry proposes additional non-security-related standards for

television sets, so that they may be labelled "cable-ready." Yet, NCTA declines to

support the adoption of digital standards, which would allow a new generation of

truly cable-compatible, customer-owned TVs and VCRs to be designed and sold on

the competitive market.

In reply, the HRRC notes that cable customers are electronics and broadcast

customers, as well. Given the huge installed base of TVs and VCRs already in

homes, "point-of-entry," clear signal security techniques are essential for consumers.

The Commission should require or encourage cable operators to use signal security

techniques that simultaneously transmit all authorized channels to the subscriber's

home in clear signals, either through direct mandate or, alternatively, through rate

incentives and disincentives.

As to longer-term compatibility, the Commission should require standards for

channelization, digital transmission, and digital compression. Consumers will obtain

maximum benefit from new cable technology and services if they are able to purchase

compatible electronics equipment on a competitive, national market. Even where all

devices cannot be integrated into single units, at least they should be available for

purchase, on national and competitive bases.
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RECEIVED

/APR R1,"S'

FEDERAl, Ca.lMUNICATIOOS CtNMlSSlON
CJFlCE OF THE SECRETARY

ET Docket No. 93-7

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C.

In the Matter of )
)

Implementation of Section 17 of the )
Cable Television Consumer Protection )
and Competition Act of 1992 )

)
Compatibility Between Cable Systems )
and Consumer Electronics Equipment )

-------------)

REPLY COMMENTS OF
THE HOME RECORDING RIGHTS COALITION

The Home Recording Rights Coalition ("HRRC") respectfully submits these

reply comments to the Federal Communications Commission ("Commission") Notice

of Inquiry issued on January 29, 1993, in the above-captioned proceeding. The

HRRC has a longstanding concern for the interests and rights of consumers to use

and enjoy lawfully acquired electronics and media. HRRC takes issue with the cable

television industry's interpretation of the Cable Television Consumer Protection and

Competition Act of 1992 (the "Cable Act")!' so as to relegate consumer rights and

convenience to secondary concerns.

Introduction

The HRRC was formed in October, 1981, in response to a court decision that

threatened to prohibit consumers from buying and using VCRs. The U.S. Court of

!/ Pub. L. No. 102-385, 106 Stat. 1460 (1992).



Appeals for the Ninth Circuit ruled that, because VCRs could be used to record

copyrighted broadcasts, manufacturers and sellers were guilty of contributory

copyright infringement. The ensuing controversy over the right of consumers to own

and use VCRs became one of public policy and legislation, as well as of copyright

law.

The U.S. Supreme Court, on January 17, 1984, ruled that VCR sales cannot be

contributory copyright infringement so long as the VCR has a commercially

significant non-infringing use, and that fair-use recording of television broadcasts is

one such use}' This decision ended the litigation, but not the legislative threat to

the VCR. But today, the VCR has survived successive legislative challenges and is a

fixture in American households. The motion picture industry has long since

acknowledged its worth.1'

This proceeding, though not addressed to copyright principles, deals with

trends that threaten the legitimacy and status of VCR ownership and usage. Indeed,

'1:.' Sony Corp. of America v. Universal City Studios, 464 U.S. 417, 455-56 (1984).

l' In a recent "state of the industry" address, Jack Valenti, President of the Motion
Picture Association of America, admitted that he initially thought the VCR would
spell disaster for the movie industry. Yet, Valenti stated that "during this 15-year
time span [since the VCR's introduction], we have built a totally new audience in the
home, more than doubling the size of the movie audience, without doing unrepairable
damage to our movie attendance." Andy Marx, SHOWEST SWEET & SOUR:
Filmgoing stable. but costs up. Valenti warns, Variety, Mar. 10, 1993, at 1, 4. Valenti
said that 1992 ended with the third-highest theatrical gross in history. Id. at 1.
Meanwhile, despite an ongoing recession, 1992 was home video's best year ever, with
combined sales and rentals reaching a record $17 billion. Jennifer Pendleton, After
brief rewind. homevid in fast forward, Variety, Mar. 3, 1993, at F-8.
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the very question of consumer ownership and control of television electronics --

epitomized by the triumph of the VCR -- seems at stake.

One would not have thought it possible, reading Section 17 of the Cable Act,

that this proceeding could diminish consumer options and enhance local monopoly.

Clearly, Senator Leahy and other Members of Congress did not so intend. But the

cable television industry, in its filings, would stand Section 17 on its head to achieve

such a result. HRRC respectfully offers this reply.

I. NCTA MISCONSTRUES THE CABLE ACT

From the filing of the National Cable Television Association, Inc. ("NCTA"),

one would think that Senator Leahy had complained about consumer electronics

industry practices, and that the cable industry supported the enactment of

Section 17.~' In reality, the complaints and the pleas for action were aimed at, not

by, the cable industry.

A. The NCTA Asks the Commission to Disregard Or Overrule
Congressional Intent to Eliminate Converter Boxes to the Extent
Possible

Section 17 is a response to short-term and long-term problems caused by

changes in cable signal delivery. Instead of providing all channels simultaneously, "in

the clear," local systems increasingly are scrambling channels, then routing them

~/ See generally Comments of the National Cable Television Association, Inc., In re
Implementation of Section 17 of the Cable Television Consumer Protection and
Competition Act of 1992, ET Dkt. No. 93-7 (filed Mar. 22, 1993) (hereinafter "NCTA
Comments").
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through descrambling converters that provide only one channel at a time. The 300

million VCRs and color televisions already in homes become less compatible with

cable television every day.

Senator Leahy, in introducing the legislation that became Section 17, spoke

primarily of the need to change and standardize cable industry practices, to make

cable equipment more consumer friendly. Incompatibility, as addressed in the

legislation, causes both near-term and longer-term problems:

1) As systems move to scrambling and converter boxes, consumers
accustomed to watching one channel while taping another, or using a
picture-in-picture feature, lose these capabilities.

2) As converter boxes, and their remote controls, become necessary
to cable reception, services once provided by consumer products that
are competitively developed and sold are now supplied by local
monopolies, with no competition or choice.

3) As boxes become necessary to cable reception, the integrated
tuners in TVs and VCRs, no matter how sophisticated, become
redundant. Why should a consumer with three TVs and a VCR pay for
seven or even eight TV tunersil -- but be able to use only the tuners
he or she did not buy?

4) Increasingly, local systems are taking divergent, as well as
incompatible technical approaches. Unless something is done, restoring
compatibility to TVs and VCRs may become impossible.

i l The "7 or 8 tuner" figure for three TVs and a VCR is derived as follows:

1 tuner built into each TV =
1 tuner built into the VCR =
1 tuner per converter box,

with one box for each TV =

and possibly an additional
converter box for the VCR =

3 tuners
1 tuner

3 tuners
7 tuners,

1 tuner
8 tuners
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Senator Leahy repeatedly emphasized that the trend to mandatory converter

boxes needs to be reversed. Upon introducing legislation in November, 1991, Senator

Leahy explained the bill's primary purpose as follows:

First, it would encourage cable systems to use methods of signal
denial--such as trapping or interdiction--which do not require a
converter box in the first place. Because it is more and more evident to
me that the main reason for converter boxes is that cable companies
can charge for them. The fact that you bought a whole lot of
equipment that you are not going to be able to use is immaterial to
them as long as they are making money. The heck with whatever
inconvenience it causes yoU[.]~1

Again, in offering similar legislation to amend the Cable Act in January, 1992,

Senator Leahy challenged industry and government to arrive at new standards:

The effort to create a user-friendly connection between cable
systems and consumer electronics is more important now than ever
before. New technologies that are beginning to come on line -- such as
digital compression, which packs more programs onto a single channel 
- will force more and more consumers to rent converter boxes and lose
the full benefits of their televisions and VCR's. The time to insist on
new standards that will create a consumer-friendly environment for
years to come is now.1/

~/ 137 Congo Rec. S 18,378 (daily ed. Nov. 26, 1991) (statement of Sen. Leahy,
introducing the Cable Ready Equipment Act of 1991) (emphasis added).

1/ 138 Congo Rec. S 583 (daily ed. Jan. 29, 1992) (statement of Sen. Leahy) (emphasis
added).

Then-Senator Gore also commented that:

It is obvious what is going on here, cable operators don't like
consumers having some control over the cable signal once it comes into
their homes, so they plan to require that the consumer completely
rewire his home and then rent a decoder box from the cable company,
in some cases at an outrageous price.

Id. at S 584 (daily ed. Jan. 29, 1992) (statement of Sen. Gore).
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The NCfA shrinks from this challenge. First, it says, Congress misunderstood

the basic problem. NCfA says that Congress's decision to regulate scrambling and

encryption was "misplaced," because the real problem is the single channel output of

converter boxes.~' NCTA argues that Congress erred in making cable operators

responsible for compatibility problems, because Congress should have recognized that

the only real problem is that consumer expectations have been falsely raised by TV

and VCR retailers.2/

The Congress directed the Commission to weigh cable's need for scrambling

against the needs of consumers. The cable industry answers that cable signal security

is, or ought to be, the main need and concern of consumers.!Q/ Congress said the

Commission must address cable industry practices that have caused incompatibility.

The NCTA answers that cable industry practices do not cause incompatibility

problems, because "no cable system markets its services as 'TV or VCR

compatible."'!!! According to the NCfA, Congress, like the public, has been

hoodwinked by TV and VCR salesmen.

~/ NCfA Comments, at 11 n.17.

2/ Id. at 21 n.30.

lQ/ Id. at 6-9.

!!! Id. at 21 n.30.
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B. NcrA Reads the Cable Television Consumer Protection Act as
Putting Cable Industry Interest Ahead of Consumers'

According to NcrA, Congress was wrong in its premise that consumers really

care about cable-TV-VCR compatibility. Consumers, according to the cable industry,

care about cable programming, and nothing else: "It is a simple truth that cable

subscribers purchase programming, not electronics."llI The NCTA is dead wrong.

Section 17 is based on the simple truth that cable customers are electronics

and broadcast customers, as well. American consumers have opted for personal

ownership of electronics equipment whenever and wherever they have had a choice.

The revolution of the VCR, ultimately praised and accepted by the motion picture

industry, was that individuals now had freedom and control over their viewing

schedules. Advances in cable and other distribution technology offer a further,

complementary revolution in scheduling freedom. Yet one revolution need not,

should not, choke or displace the other. Cable television is not the only ticket in

town.

Motion pictures, televisions, and television programming existed before cable;

movies and video programs are broadcast and distributed by means other than cable.

Consumers have invested more than $100 billion dollars in color TVs and VCRs, and

have supported broadcast television for half a century. They would be surprised to

learn that only cable programming, which they can rent but never own, matters.

1lI NCTA Comments at 41.
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C. The NCfA Wants Unbounded Change Where It Will Profit, But
Rejects All Other Prospects for Change or Improvement

Despite the broad scope of the consumer electronics revolution and the huge

investment of consumer resources, the entire premise of the NCTA Comments is that

consumers ought to be mainly concerned with protecting the cable television industry

from signal piracy.ill NCfA argues that consumers ought to favor local cable

monopolies' retention of set-top descramblers, no matter how inconvenient or

outmoded this method of signal security may become. Yet, NCfA insists that

consumers ought not favor digital standards, which would allow a new generation of

customer owned TVs and VCRs to be designed and sold.

It follows, from NCTA's premise, that the Commission should freeze

technology where this would lock in scrambling, but resist standards that would

promote competition. So, NCTA dismisses new, point-of-entry signal security

ill The cable industry overstates its actual loss of income to piracy, thus overstating its
case for the importance of scrambling to paying subscribers. NCTA notes that
"service theft is estimated to result in over $4.7 billion in unrealized revenue
annually." NCfA Comments at 7-8. HRRC does not condone unauthorized
reception or "piracy" of cable service in any fashion. Nevertheless, HRRC
respectfully submits that NCfA has not shown that the $4.7 billion figure for
"unrealized revenue" would actually translate into realized revenue but for theft of
service. That is, there is no evidence that if the cable industry were able to
completely eradicate all theft of service tomorrow, consumers would actually pay out
of-pocket for the entire $4.7 billion tab for cable services they currently receive free
of charge.

In addition, some suggest that cable employees responsible for customer
installation are a significant factor contributing to unauthorized receipt of service. It
is no secret that cable installers are sometimes "bribed" to supply additional cable
hook-ups or to circumvent converter-descramblers or other security systems, so that
cable subscribers and/or non-subscribers receive cable channels for which they have
not paid. Scrambling technology is not the answer to this human factor.
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technologies as "untested," or developing too slowly. Conversely, it resists digital

standards on the grounds that technology is developing too fast.11/ The only

consistency between these positions is that each is contrary to congressional intent.

Neither the Congress nor consumers would buy this bill of goods.

1. The cable industry wants to box-in cable
subscribers

The cable industry pays lip service, at best, to the needs and concerns of

consumers who own the extant 300 million color TVs and YCRs. The NCTA

breezily dismisses the installed base of consumer products, asserting that "[t]here is

little that can be done to alter existing cable equipment to improve compatibility with

today's consumer electronics equipment."·ll! It suggests that additional boxes, or

dual-tuner boxes, might be provided to consumers who complain the loudest. The

industry does not offer to provide this equipment free of charge.

NCTA offers, instead, a "solution" that burdens consumers. It suggests that a

"port," allowing connection between TV and YCR tuners and tuner-descrambler

boxes, would make the TV-YCR tuners only partially, rather than wholly, redundant.

This proposal, even in optimal form, suffers from fatal flaws:

11/ Compare Comments of the Cable-Consumer Electronics Compatibility Advisory
Group, In re Implementation of Section 17 of the Cable Act, ET Dkt. No. 93-7 (Mar.
22, 1993), at 19 ("It is essential that a single standard be adopted for digital
compression and transmission.") with NCTA Comments at 33-34 ("NCTA respectfully
suggests that the Commission take up the topic of compatibility of cable systems and
new technologies, such as digital video compression ("DYC"), when more is known
about them.").

ill NCTA Comments at 27.



• It could be implemented only in new TVs and VCRs.

• It would leave consumers dependent on cable industry hardware, for which
there would be no competition.

• It would add significantly to the cost and complexity of TVs and VCRs.

• The cable industry signal security system on which it is premised would require
every single TV and VCR in the house to have its own cable company "black
box."

Only an industry that thoroughly equates its own concerns and priorities with

those of consumers could assert that such an approach meets the challenge posed by

Section 17.

2. The cable industry unreasonably refuses viable
alternatives for signal security

The cable industry asserts that it is impossible or impractical to deliver to

consumers, simultaneously, all the channels they purchase. Though confident of

advances in addressable scrambling, digital compression, transmission bandwidth, and

the like, the cable industry officially sees no possibility for refining or improving

multichannel descrambling, interdiction, or trapping -- the so-called point-of-entry or

"POE" techniques.

The cable industry and individual cable companies also complain about the

additional capital costs and servicing required by some of these techniques. No cable

association or company even suggests that, if POE techniques are more expensive

than single channel descrambling, they are also more valuable to consumers, so cable
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companies, at least initially, should be able to charge more for them.lQt The cable

industry is quick to offer additional set-top devices to cable subscribers "at a

reasonable cost,"!lI yet makes no such offer regarding other means to increase

compatibility with consumers' home electronics.

3. NCfA values technical multiplicity over consumer
convenience with respect to digital transmission and
security

Whereas NCfA can foresee no possible improvement in multichannel

descrambling, it foresees only change in digital transmission and security techniques.

Thus, it asks the Commission not to establish a digital compression and transmission

standard to which consumer-purchased TVs and VCRs could conform.

A digital standard, at least for signal modulation, compression, and

transmission, is essential to the future viability of consumer-owned televisions and

VCRs. Anything else denies the personal freedom that technical advances have

lQt This suggestion was offered by the proprietor of a multichannel descrambling
system. Comments of Multichannel Communication Sciences, Inc. ("MCSI"), In re
Implementation of the Cable Television Consumer Protection and Competition Act
of 1992, MM Dkt. No. 92-266 (Jan. 27, 1993). It seems to HRRC that the
Commission, having established consumer welfare as its priority, should be creative
and open-minded about maximizing consumer benefit as it minimizes costs. In light
of overall savings to consumers through direct connection to cable, and competition
in providing all other electronics, MCSI's formulation deserves consideration by the
Commission.

!lI NCfA Comments at 30.
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made possible. Yet NCTA foresees only change, never a standard.ll' No balanced

analysis, weighing the overall rights and convenience of consumers, would agree.

II. CREATIVITY AND REGARD FOR CONSUMERS OFFER
PREFERABLE ALTERNATIVES TO CABLE'S "CAN'T DO"
APPROACH

HRRC sees no reason to assume that technical progress will occur only in

areas that tend to sustain the local cable monopoly. Rather, the problems identified

by Senator Leahy seem, objectively, well on their way to solution. That they might be

inconsistent with the packaging and marketing intentions of cable systems ought not

deter their continued development.

A. Point-of-Entry, Clear Signal Solutions Are Essential for
Consumers

Where consumers can receive, simultaneously and in NTSC, all the channels

they pay for, compatibility problems do not arise. Today's TVs and VCRs

successfully tune signals that are unimpeded by encryption.12' Yet the cable industry

is determined to move away from a compatible environment, not toward it.

ll/ NCTA even warns darkly that while the Congress may have specifically required
that converter boxes be available for consumer purchase, further changes in cable
practice may make purchased boxes worthless. Clearly NCTA expects no
interference in cable power to set and change standards at will.

12/ Notwithstanding NCTA's criticism of consumer electronics tuner design, it seems
clear from both the cable and consumer electronics filings that any future technical
problems based on the fact that TV and VCR tuners must tune broadcast as well as
cable signals can be worked out, if standards are established.
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The FCC should require or encourage cable operators to use signal security

techniques that simultaneously transmit all authorized channels to the subscriber's

home in clear signals, either through direct mandate or, alternatively, through rate

incentives and disincentives. From the consumer's perspective, there can be no

contest between true compatibility and the retrofitted set-top boxes or set-back

descramblers offered by the cable industry.

B. Longer-Term Compatibility Requires Standards for
Channelization. Digital Transmission and Compression

Consumers will best be able to benefit from new cable technology and services

if they are able to purchase compatible electronics equipment on a competitive,

national market. Even where all devices cannot be integrated into single units, at

least they should be available for purchase, on national and competitive bases. This

requires, to some degree, national standards or parameters for:

• the number of cable channels,

• the frequency of those channels,

• digital video compression,

• digital signal modulation, and

• digital transmission.

Moreover, any digital signal security technique should be POE or "renewable,"

so the security should not require cable-rented external boxes.

With standards, manufacturers and independent retailers will be able to offer

consumers over-the-counter TVs, VCRs, and ancillary devices that are compatible

with cable service. Conversely, if consumer options continue to be based on decisions
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of local cable providers, product incompatibility, inconvenience, and added expense of

prescribed system-specific cable boxes will not be eliminated.~'

Conclusion

Over its eleven-year history, through many changes in hardware, software, and

means of delivery, HRRC has adhered to a set of core principles, which have guided

its positions as to endorsing or opposing legislative proposals:

• Consumer equity. Technological advances should be directed, primarily, for

the benefit of consumers, rather than to raise costs and restrain consumer

options.

• Promotion of new technology. The essential purpose of any government

regulation should be to enhance, rather than restrict, the capability of

technologies offered to consumers.

• Legal certainty. Rights to sell new electronics and recording products should

be enhanced and clarified, rather than limited.

Section 17 of the Cable Act, in HRRC's view, is entirely consistent with these

principles. It directs the Commission to promote cable equipment compatibility by

issuing regulations that, while protecting cable signal security, will impose the fewest

~I Pursuant to Section 17 of the Cable Act, the cable industry must also make
disclosure regarding interoperability of local cable service with commercially available
remote controls and converter boxes. Even if the cable industry adopts point-of-entry
security systems and standardizes new digital and transmission technologies, some
cable subscribers may still require some type of cable box to update older equipment.
With the security function outside the home (or possibly "renewable") there is no
reason why such cable boxes cannot be made available on a competitive basis.
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I

burdens on cable subscribers and their home electronics equipment. It justifies

regulation by requiring that consumers receive the benefit of technological advance.

The Cable Act's congressional sponsors were correct in believing that

consumers should benefit, rather than suffer, from new technology. The most

efficient and cost-effective way
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